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In this interim report I will attempt to describe the progress of the UNCITRAL project to  reform and harmonize the law relating to the carriage of goods by sea. The report originates from  two informal talks on the subject given  to the BLMA in March 2006 and March 2007.

Background

In the context of English maritime law the Hague Rules of 1924 as amended by the Protocol of 1968 (the ‘Hague Visby Rules’) have come to be regarded as the central code defining the basic rights and obligations of the parties to a contract for the carriage of goods by sea. In an international context, however, those Rules have long seemed ripe for reform and probably replacement.

In the 1970’s, when the task of harmonizing international maritime and trade law began to be undertaken by the United Nations Agencies, IMO, UNCTAD and UNCITRAL, two attempts were made to introduce new international legislation governing the subject. These efforts resulted in the United Nations Convention on the Carriage of Goods by Sea, 1978 (the Hamburg Rules, sponsored by UNCITRAL) and the United Nations Convention on International Multimodal Transport of Goods, 1980 ( sponsored by UNCTAD). The Hamburg Rules entered into force on 1 November 1992 and have so far been ratified by 32 states, a significant degree of support but one which falls far short of that needed to produce uniformity. The Multimodal Convention attracted few ratifications and has not entered into force.  

The CMI, which since its establishment in 1897 has taken over the much older quest for uniformity in maritime law, decided in May 1994 to set up a Working Group to consider the problem. Later on 19 May 1995 it appointed an International Sub-Committee under the chairmanship of Prof. Francesco Berlingieri to consider whether the existing status quo was satisfactory and, if not, what could be done about it. This committee, generally referred to as the committee on ‘Uniformity’, held a number of meetings between 29th November 1995 and 10th November 1998. It also produced a report in which it set out the views of national delegations on a number of the topics addressed by the conventions, stating in each case to what extent there was a consensus that a provision was satisfactory or that a different provision should be adopted.

Those discussions, though valuable, could not, by themselves, result in any effective action as the days were long past when the CMI could sponsor the making of a new international convention. It was thought for some time, moreover, that UNCITRAL would be unwilling to revisit a subject on which it had expended much time, expense and labour in the 1970’s. There was indeed a prevailing view that, if a new treaty on the subject were to be concluded, this would not necessarily lead to a greater degree of harmony of  law but might instead introduce just one further source of disharmony.

A significant development occurred in the course of the discussions which led to the draft UNCITRAL Model Law on Legal Aspects of  Electronic Data Interchange. The Commission decided that it should include in its work programme a study of current practices and laws in the area of international carriage by sea as there were subjects, other than the liability regime, where uniformity was desirable and where the lack of uniformity could prevent the efficient use of electronic data interchange.

UNCITRAL therefore authorised the CMI to carry out a study of those practices and laws in the field of carriage by sea which had not so far been the subject of mandatory law . The CMI was not slow to undertake this task, partly no doubt because it anticipated, rightly as it turned out,  that eventually its mandate would be extended to issues of liability. The need for some action in this field had become particularly urgent due to the risk that, if a new international instrument were not concluded, some countries or regions might proceed unilaterally to enact new updated legislation and denounce exiting conventions. In the United State a new and amended COGSA was threatened and indeed for a time seemed likely to be introduced into the US Senate, apparently with the concurrence of both carrier and cargo interests.

The CMI set up a new International Sub-Committee on ‘Issues of Transport Law’ under the Chairmanship of  Mr Stuart Beare  to consider the issues that needed to be addressed and to prepare a draft instrument.  This Committee met on a number of occasions and produced a working document containing drafts of possible solutions for a future legislative instrument  with alternatives and comments. The instrument embraced issues of liability. It should be emphasised that the task embraced by the CMI and the International Committee went far beyond considering what amendments might be required to the Hague Visby Rules; the project had become one to replace those Rules, and also the Hamburg Rules, with a new maritime code which might take the form either of a convention or of a model law. 

The working document produced by the International Committee was further considered at the Singapore Conference of the CMI in February 2001. After further meetings and amendments the draft was finally approved by the CMI Executive in December 2001 and handed to the UNCITRAL Secretariat.

Meanwhile in 2001 the Commission of UNCITRAL had established Working Group III (Transport Law) and in April 2002  this Working Group adopted the instrument as a basis for discussion. By May 2007 the Working Group had held ten more sessions, mostly of two weeks each, in either New York or Vienna, in the course of which the draft had been very considerably amended and developed. The instrument, as it was originally called to leave open the question whether it was eventually to be convention or a model law, has for some time taken the shape of an international convention. The draft is headed:

  ‘Draft convention on the carriage of goods [wholly or partly] [by sea]’

It was planned that the ‘second reading’ of the instrument would be completed during the November 2006 session in Vienna, so that the two sessions in 2007 could be devoted to the third reading and so that the UNCITRAL Commission could adopt the instrument as a Convention at its meeting in June 2008. There has been some slippage but it remains the intention that the third reading should be completed during the 20th session of the Working Group in Vienna in October 2007, or the 21st session in January 2008, that the draft should be then circulated to UN member states for comment  and that the draft, together with the secretariat’s report, should be presented to the  UNCITRAL Commission at its session in June to July 2008 when it may be adopted as a Convention.  

Apart from the meetings of the Working Group, there have been meetings of  groups of experts who have advised the UNCITRAL secretariat on the provisions in the draft Convention relating to electronic commerce and arbitration, and who have reviewed the updated versions of the draft Convention prepared by the secretariat. An intersessional correspondence group has also made an important contribution.

All this work has enabled the UNCITRAL secretariat to publish an updated draft of the proposed convention. It is contained in document A/CN.9/WG.III/WP.81 (Working Paper 81) distributed in February 2007 which to be found on the UNCITRAL website. There have been some later amendments resulting from the meeting of the Working Group in New York in April 2007. I will largely take WP.81 as the basis for this report but I have tried to take account of later developments. There are frequent changes and additions; the views expressed below are extremely provisional.

The Subjects Covered by the Convention

The original mandate given to the CMI by UNCITRAL was to provide solutions for issues not previously governed by mandatory law. As a result the draft prepared by the CMI contained suggestions for dealing with a more extensive range of issues than any previous cargo convention. It had chapters dealing, for example,  with freight, delivery of the goods, rights of the controlling party, transfer of rights and rights of suit. In WP 81 the subjects of freight and rights of suit no longer appear. Moreover, Chapter 12 on ‘Transfer of Rights’ (which would cover also the assumption of  liabilities by the holder of a transport document) appears in square brackets. It is a somewhat skeletal set of provisions which could be deleted at a future meeting of the Working Group. If it is, then there would remain two new topics not covered by previous maritime conventions, those on the rights of the controlling party and delivery of the goods. Both are topics associated with the broader subject of transport documents, a subject to which the draft Convention devotes much attention. There are, moreover, chapters dealing with jurisdiction and arbitration, important subjects which were not included in either the Hague or Hague-Visby Rules but were dealt with for the first time in this context in the Hamburg Rules.

I will discuss these proposals under the following main heads;

Part 1.  Application of Draft Convention

Part 2.  Liability

Part 3.  Transport Documents

Part 4.  Jurisdiction and Arbitration

Part  1  Application of Draft Convention

Scope of Application     

The draft is in the form of a private law Convention which will oblige Contracting States to ensure that the provisions contained in it apply by virtue of their domestic law. There are two exceptions to this in that it is proposed that States should be able to opt-in or opt-out of the jurisdiction and arbitration chapters. Otherwise the Convention will apply by law in Contracting States where all the following conditions are satisfied:

(1) There is a contract for the carriage of goods which must provide for carriage by sea and may provide for carriage by other modes of transport in addition to the sea carriage;

(2) The place of receipt of the goods, the port of loading, the place of delivery, or the port of discharge according to the contract must be located in a Contracting State;

(3) The carriage must be international, in the sense that the port of loading and port of discharge of the same sea carriage must be in different States;

(4) The contract of carriage must not be of a type excluded from the Convention.

These conditions, and especially those I have called conditions (1) and (4), necessitate some discussion of two of the major and more controversial themes of the negotiations.

Condition (1) ‘Door to Door Transport’

It was decided at an early stage that the draft Convention would not just apply to the sea portion of a multimodal contract  but would apply to the whole period for which responsibility was assumed by the carrier. This was because, in the liner trades, the responsibility of the carrier under the contract of carriage very often, and indeed usually, extends to cover any land carriage which precedes or follows a carriage by sea.

I am in sympathy with this decision. The question is whether the best technique has been adopted to implement the desire to cover ‘door to door transport’.

The draft implements the decision by providing in Art 5 that, subject to certain exceptions, the Convention “applies to contracts of carriage” and by defining “contract of carriage” as follows:

 “Contract of carriage” means a contract in which a carrier, against the        payment of freight, undertakes to carry goods from one place to another. The contract shall provide for carriage by sea and may provide for carriage by other modes of transport in addition to the sea carriage (Art.1.1).

Art 5 also provides that “the Convention applies to contracts of carriage in which the place of receipt and the place of delivery are in different States, and the port of loading and the port of discharge of the same sea carriage are in different States if, according to the contract of carriage, any one of the following places is located in a Contracting State;

(a) The place of receipt;

(b)  The port of loading;

(c)  The place of delivery; or

(d)  The port of discharge.”

Two things would seem to follow from the wording, if it is to be construed literally. First, it is the contract terms, (viz. whether the contract provides for carriage by sea, not whether goods are in fact carried by sea,) that determine whether the Convention applies. Second, there is no requirement that the carriage by ‘other modes’ need be ancillary to sea carriage or that they must not be longer than the sea carriage.

If this be right, there will be some difficulty in practice in deciding whether the Convention applies, as will be clear from a few examples.

Many contracts leave the means of transport open, either entirely or as between a number of possibilities. This can be done in a number of ways. The contract may not be “mode specific” or it may provide for a primary means of transport while reserving either a general or a limited option to the carrier to elect for some other means of carriage. In such cases it may not provide for a port of loading or a port of discharge but only for a place of receipt and a place of delivery.

Does the draft Convention apply if the contract is not “mode specific” but the goods are carried in whole or in part by sea? Common sense would suggest it ought to apply but, if it does, the application of the Convention is determined by whether in fact the goods are carried by sea.

Does the draft Convention apply  where the carrier has a contractual liberty to carry by sea but in fact the goods are not so carried?  The answer should be; No. Again, if this is intended, the contract terms would not be determinative.

Does the draft Convention apply where the contract provides for carriage by road, without any alternative mode of performance, and the goods are in fact carried partly by sea?  The wording of the draft would seem to render  the Convention inapplicable. If this is right, it opens up the possibility that carriers

might attempt to avoid the application of the Convention by omitting to provide for alternative modes of performance or by providing for an unrealistic mode. It is difficult to predict how such cases would be determined.      

It is not easy to predict how Art. 1.1 would be construed and I would expect that different results could well be reached by the Courts of different countries. On balance, my own view is that, whether the contract reserves liberties to the carrier to perform by alternative modes of transport or  is not “mode specific”,  it would still  be held by Courts in England that “the contract provides for carriage by sea” within Art. 1.1., if carriage by sea is a permitted mode of performance and if the goods are in fact carried wholly or partly be sea. This would involve that “the port of loading and the port of discharge of the same sea carriage” in Art.5 would be construed as the ports in fact used for loading and discharge irrespective of whether the contract identifies the ports of loading or discharge. But this result, however sensible, cannot easily be reconciled with the wording of the draft.

It is therefore important in my view that Art 5 and the definition of “contract of carriage should be amended before  any step is taken to adopt the draft as a Convention.  Any new cargo convention should apply by statute to all carriage by sea, unless the carriage is specifically excluded by the terms of the Convention. It would an unfortunate outcome if a new Convention were introduced that replaced the Hague-Visby Rules with different set of rules which had a similarly partial and uncertain field of application.

The application of the Convention to contracts which are not “mode specific” will be an important issue in the short-sea trades. Much of the trade between the UK and the Continent of Europe is conducted by roll-on,roll-off vehicles crossing the English Channel. If the contract does not specify whether they are to cross by ferry (ie by sea) or via the Channel Tunnel (ie by  rail), the Convention would not, on a literal construction, it seems, apply to any part of the transit and the fact that in the event they went by sea would not render the Convention applicable. The Convention would, however, apply to a sub-contract between the carrier and the ferry operator even if it did not apply between the shipper and the  carrier.   

Another problem is that, while there is, so far, no international convention regulating the liability of a multimodal carrier to the goods owner for loss of or damage to goods, it is always possible that in a particular case the loss occurring on a particular segment of the transit may be governed by the rules appearing in the appropriate unimodal convention applicable to that segment. Thus, if  a contract does provide for part of a multimodal carriage to be by sea and part by road, rail or air, the possibility arises of conflict between the Convention and the CMR Convention, (in the case of carriage by road,) the CIM-COTIF, (in the case of European rail carriage,) the Montreal Convention,1999, (in the case of carriage by air,) or some mandatory national law applicable to carriage within that State. Such potential conflicts are a feature of multimodal carriage; they bedevilled the Multimodal Convention, 1980; and they are currently mitigated by the network system familiar from the UNCTAD/ICC Rules and the COMBICON combined transport bill of lading, among others.

 The draft Convention attempts to deal with the problem in a number of ways.

First, Art.84 allows contracting States to apply any convention for the carriage of goods by air to a contract of carriage, so long as that that convention, according to its provisions, applies to a part of the contract.

Second, Art. 26 provides for a modified ‘network’ solution to the problem of potential conflict between the draft Convention and some other convention:

   ‘When loss of or damage to goods…..occurs during the carrier’s period of

 responsibility   but solely before their loading onto the ship or solely after their discharge from the ship, the provisions of this Convention do not prevail over those provisions of another international instrument…that, at the time of such loss (or) damage pursuant to the provisions of such international instrument…..would have applied to all or any of the carrier’s activities if the shipper had made a separate and direct contract with the carrier in respect of the particular stage of carriage where the loss of, or damage to goods…….occurred’.

It is to be noted that under this article it must be possible to establish where the loss or damage occurred, this must before loading or after discharge and, if under a hypothetical contract in respect of that stage of the carriage the carrier’s liability would have been regulated by some other mandatory international convention, then the provisions of the draft convention are to yield to that other convention. Consequently the article may assist if it can be shown that the loss or damage occurred solely before loading or after discharge. But if the loss or damage occurred at different stages or was progressive or is ‘non-localised’ (in the sense that it cannot be established where it occurred), then two conventions may both apply with conflicting results. 

Moreover, the introduction of the concept of a ‘separate and direct contract in respect of the particular stage of  carriage’ does not assist where the road carriage before loading takes place within a single State, so that the hypothetical direct contract would not be for international carriage and so the CMR would not apply, but in reality the CMR does apply because the place of taking over of the goods and the place designated for delivery are situated in two different countries of which one is a contracting party to the CMR (as can happen with roll-on, roll-off traffic). 

Art. 26 does not apply where the loss or damage occurred at a stage where, under the  hypothetical contract with the carrier, liability would have been regulated by some mandatory national law as opposed to convention. To cater for this situation, it is proposed that a Contracting State will be able to make a declaration allowing it to include its mandatory law in Article 26 provided that it specifically identifies the law in question, that the law applies to the damage and that the damage occurred in that State’s territory.

As already mentioned Art. 26 does not apply where the loss is progressive or is ‘non-localised’. It has been proposed, to mitigate this difficulty,  that if the carrier cannot establish where the loss or damage occurred, then the limit of the carrier’s liability should be the highest limit of liability in the international mandatory provisions applicable to the different parts of the transport. At the time of writing it is not known whether this solution will be adopted. It has met with considerable opposition 

All these solutions have of course their advantages and drawbacks which I cannot go into here. In the end, however, they may mitigate, but they cannot avoid the difficulty that in a given situation two conventions may both apply with conflicting results and there is no mechanism for resolving those conflicts. In addition, before shipment the parties will need to know whether to issue the kind of transport document required by the Convention. If the contract is both a ‘contract of carriage’ as defined in the draft Convention and also a contract subject to the CMR Convention, they will not be able to determine whether the transport document should comply with the requirements of the draft Convention or with those of the CMR.

The likelihood of conflict is most likely to arise in the case of roll-on, roll-off traffic where the contract can be said to provide for carriage by sea. The CMR, like the draft Convention, uses broad words (in the civil law tradition) to define its sphere of application and has been interpreted diversely in different countries. In England it has been established that, for the CMR to apply, the contract need not be “road specific” and it is enough that the contact permitted an international road carriage which in fact took place across international boundaries. Moreover, a roll-on, roll-off carriage which crosses such boundaries would be held to be subject to the CMR, as is made clear by Art. 2.  

The existence of a potential conflict is important for two reasons; first, because parties who have entered into contracts for the carriage of goods may have difficulty in ascertaining their legal rights; second, because it is the obligation of a Contracting State to ensure that the rights and obligations specified in it are available, as a matter of law, to private parties and are not liable to be overridden by some other convention to which the State may adhere whether in the past or future.

This to my mind this is another problem which should be reconsidered before any step is taken to adopt the draft Convention. It makes sense to make the Convention applicable to “door to door” carriage but only if the Convention contains exclusions where the carriage before loading or after discharge is governed by another international Convention such as the CMR. In the case of the CMR it might be provided that carriage subject to the CMR is excluded except where the proviso to Art. 2 of the CMR applies.

Condition (2)

Art X of the Hague Visby Rules has been replaced with a provision designed to ensure that if any of the main stages of  a door to door transit begins or ends in a Contracting State the Convention will apply. Consequently, if the Convention comes into force, its coverage will be greater than that of the Hague Visby Rules because normally those Rules apply by statute only when the shipment is from a port in a Contracting State.

Condition (3)
The Convention is intended to apply only to international carriage. The test of internationality is that the place of receipt and the place of delivery must be in different States and that ‘the port of loading of a sea carriage and the port of discharge of the same sea carriage’ must be in different States (Art.5.1).

Condition (4)  Mandatory Law versus Party Autonomy

The Hague and Hague Visby Rules were, of necessity, designed to restrict freedom of contract, as two of their objectives were to prevent the reliance by carriers on wide-ranging exceptions clauses set out on the reverse of standard bills of lading and to protect third party indorsees of the bills who had no opportunity to negotiate the terms of the contracts of carriage by which they would be bound. The Rules are mandatory  in the sense that, by virtue of Art. III, Rule 8 any clause lessening the liability of the carrier otherwise than as provided by the Rules is null and void. As mentioned earlier, however, their field of compulsory application is limited. By contrast, the Hamburg Rules, which also prevent carriers from reducing their level of liability below that stipulated in the Rules, aim for the universal statutory application of the Rules to all contracts of carriage by sea, except for charterparties.

The draft Convention contains a general provision, corresponding to Art. III, Rule 8 of the Hague Rules, prohibiting terms in contracts that directly or indirectly exclude or limit the obligations of the carrier under the Convention. It also contains a general provision prohibiting terms in contracts that directly or indirectly exclude, limit or increase the obligations of the shipper, consignee or controlling party. It is, however, a notable, and I think controversial, feature of the current negotiations that, so far at any rate, there has been a consensus in favour of preserving a relatively wide area for the operation of party autonomy.

This can be seen, first, in the types of contract which are excluded altogether from the scope of application of the draft Convention. These are:

(i) as regards “liner transportation”, charterparties and other contractual arrangements for the use of a ship or of any space thereon

(ii) as regards “non-liner transportation”, all contracts “except when:

(a) there is no charterparty or other contractual arrangement between the parties for the use of a ship or of any space thereon; and

(b) the evidence of the contract of carriage is a transport document or an electronic transport record that  also evidences the carrier’s or a performing party’s receipt of the goods.”

These provisions are not notable for their clarity. There is, for the first time, a definition of “liner transportation”, which refers to a service “offered to the public through publication or similar means” and which “includes transportation by ships operating on a regular schedule between specified ports in accordance with publicly available timetables of sailing dates”. The definition is probably as good as can be devised but in borderline cases disputes are likely to arise as whether the carriage falls within one category or the other. 

More importantly, the exclusion of contracts in “non-liner transportation” is qualified by language which is more than usually opaque. Apparently it is intended to have two results; first, that tramp bills of lading, once they are negotiated to third parties, become subject to the Convention; second, that so-called “on-demand” carriage, even in the tramp trade, should be subject to the Rules. Unfortunately, however, the draft provision, which I have set out above, depends on somewhat artificial considerations, such as whether the evidence of the contract of carriage is in the same document as, or a different document from, the carrier’s receipt for the goods. Quite what the qualification will achieve in practice is difficult to predict. 

.

It can be said, however, that, apart from some uncertainty raised by the drafting, the general  effect of these provisions is to preserve for party autonomy those areas where freedom of contract is currently permitted.

In addition, where the Convention is generally applicable, there are several situations where the parties may depart from the otherwise mandatory code. The most notable and controversial example of this is in relation to “volume contracts”. The debate began with a submission by the US delegation that there should be some freedom of contract allowed for parties to negotiate “ocean liner service agreements” ( OLSA’s ), as defined in defined in the US Shipping Acts. In time, the discussion focussed more generally on “volume contracts”, on how they should be defined, on the extent to which the original parties should be allowed to negotiate their own terms of carriage and on the circumstances in which their bargain should be binding on third parties.

The result of these discussions, as reflected in WP 81 and confirmed at the session in New York in April 2007, is as follows:

First, a “volume contract” is defined as ‘a contract of carriage that provides for the carriage of a specified quantity of goods during an agreed period of time’ and it is provided that the specification of quantity ‘may include a minimum, a maximum or a certain range’. Critics of the proposal have pointed to the lack of limitation to this definition, whether in terms of duration, the number of shipments or the quantities carried. In principle, the great majority of contracts for the carriage of goods could be framed so as to fall within the definition of “volume contracts”.

Second, Art. 89 would allow the carrier and the shipper to agree terms in a volume contract that provide for greater or lesser rights, obligations and liabilities than those set forth in the Convention. There are safeguards; the contract must contain a ‘prominent statement that it derogates from the Convention’; it must be ‘individually negotiated’; it must prominently specify the sections of the contract containing the derogations; and the parties cannot contract out of Art 16, paras.(1)(a) or (1)(b) (the obligation to exercise due diligence to ‘make and keep the ship seaworthy’ and to ‘properly crew, equip and supply the ship and keep the ship so crewed, equipped and supplied throughout the voyage’) or Art 29 (the shipper’s obligation to provide information, instructions and documents) or Art. 32 (the special rules on dangerous goods). It is thus permitted, in principle for the parties to a volume contract to agree that the carrier is not to be liable for negligence in loading, handling, stowing, caring for or discharging the goods, ( and even perhaps for making the carrying spaces in the ship fit and safe for the reception and preservation of the goods), or that the limitaton amounts are lower than specified in the Convention,  provided the contract is individually negotiated and contains the ‘prominent statement’ referred to above.

Third, the terms of a volume contract that derogate from the Convention are to be binding on third parties subject to further safeguards. The person must ‘have received information that prominently states that the volume contract derogates from the Convention’; it must give ‘its express consent to be bound by such derogations’; and the consent must not solely be set forth in a carrier’s public schedule of prices and services or in the transport document or electronic transport record.

These are provisions of potentially very wide impact. It is said that in the cross Atlantic liner trades the majority of goods are currently carried under service agreements. The Convention, if it comes into force, may well reinforce this trend. Whether, in the future, the tendency will be to provide for an increase or decrease in carriers’ obligations, I of course cannot predict.

I have dealt at some length with the position of  ‘volume contracts’ under the draft Convention. But there are cases where, in the absence of any ‘volume contract’,  the Convention would preserve some freedom of contract. I give the following examples:

(1) A carrier need not make a contract for carriage partly by sea and partly by another means of transport. It may instead, on the request of the shipper, issue a single transport document that includes specified transport that is not covered by the contract of carriage and in respect of which it is not the carrier. If the carrier arranges the carriage that is not covered by the contract, the carrier does so on behalf of the shipper (Art. 12). The article would seem to endorse the traditional ‘through’ bill of lading. 

(2) The parties may agree to FIOS terms in which case the carrier’s responsibility will not extend to loading, stowage or discharge (Art. 14.2)

.(3)The rights of the controlling party may, in some instances, be varied by   agreement (Art. 58)

 (4)Party autonomy is allowed, though in a partial and restricted form, for 

    arbitration clauses (see below).

To summarize, I would regard the draft Convention as notably liberal as regards the degree of party autonomy it would afford to the parties. Not all delegations have welcomed this. In particular, the delegations from Australia and France have opposed what they describe as a ‘shift, through the mechanism of volume contracts, from a fundamentally mandatory regime to a largely derogative regime.’ States which take the view on policy grounds that the shipper has less bargaining power than the carrier and deserves greater protection, may perhaps be tempted to compare the draft Convention unfavourably in this respect with the Hamburg Rules. 

What I suspect will be of greater concern in the UK is that the definitions seem likely to open the prospect of wholly unnecessary litigation and a corresponding increase in legal costs as disputes arise as to whether in a particular case the Rules are mandatory or not. Again, the wording should be clarified before the Convention is adopted.

Part 2.  Liability

Liability of the Carrier 

The draft convention would maintain the familiar fault-based liability regime of the Hague and Hague-Visby Rules. It also uses some of the language to be found in those Rules, even to the extent of retaining most of the familiar list or “catalogue” of  exceptions. The structure of the draft Convention is, however, very different and it would be a mistake to attempt to construe the Convention by reference to the Hague Rules.

It is convenient to mention the main changes.

First, the Hague Visby Rules impose no obligation on the carrier as regards delivery of the goods. The draft Convention, by contrast, imposes a general obligation as follows;

        “The carrier shall, subject to this Convention and in accordance with the          terms of the contract of carriage, carry the goods to the place of destination and deliver them to the consignee.” (Art. 13)

        “The carrier shall…….properly and carefully receive, load, handle, stow, carry, keep, care for, discharge and deliver the goods.” (Art.14 para. 1, my emphasis).

Second, there is a change to the obligation which would require the carrier to exercise due diligence to make the ship seaworthy. This has been extended. Under the draft Convention (Art. 16) the carrier would be obliged to exercise due diligence, not just ‘before and at the beginning of the voyage’, but also ‘during’ the voyage and not only to ‘make’ but also to ‘keep’ the ship seaworthy. The carrier would thus be under a continuing duty before and throughout the voyage to exercise due diligence.

Third, the exception of nautical fault would be abolished; there would be no exception of ‘act neglect or default in the navigation or management of the ship’. 

In addition, there are new, more detailed provisions on the incidence of the burden of proof than are to be found in previous cargo conventions.

The overall effect of these changes is radically to shift the balance of risk from cargo to ship. In particular, the abolition of the exception of negligence in the navigation of the ship will have the effect of depriving the carrier of any defence to the great majority of cargo claims caused by major casualties at sea,  collisions with fixed objects or other stationary vessels or stranding in shallow water or striking submerged reefs. These tend to be the type of case which gives rise to the largest accumulation of cargo claims. There may, however,  be a few cases where a carrier may be able to resist liability on the ground that a collision was wholly due to the fault of  the other vessel. 

Whatever may be thought about the exception (I do not attempt to defend it), its abolition will have a significant impact on the balance of risk. In the future, if the Convention is adopted, there will be fewer cases where carriers and their insurers are able to contest liability  and their efforts may have to be directed more to dealing with quantum and  limitation.

A few comments should be made on the language of the draft. I regard it as curious that a new cargo convention should retain a list of the traditional maritime exceptions, when other texts, such as the Hamburg Rules and the UNCTAD/ICC Rules do not. There have been some minor amendments, e.g. ‘fire, unless caused by the actual fault or  privity of the carrier’ has been replaced by ‘fire on the ship’. But most of the time-honoured phrases remain, including ‘Act of God’ and ‘Perils, dangers, and accidents of the sea’. It was thought that the language was ‘valuable for the purposes of legal certainty’ and that it would play a useful role ‘in preserving the existing body of case law’. But as the exceptions have been interpreted diversely in different countries, this militates against the policy that, in the interpretation of the Convention, regard is to be had ‘to the need to promote uniformity in its application’; Article 2.

Liability for loss of or damage to the goods

Art. 17 is headed “Basis of  Liability”:

1. The carrier is liable for loss of or damage to the goods, as well as for delay in delivery, if the claimant proves that the loss, damage or delay, or the event or circumstance that caused or contributed to it took place during the period of the carrier’s responsibility as defined in chapter 4.

2. The carrier is relieved of all or part of its liability pursuant to paragraph 1 of this article if it proves that the cause or one of the causes of the loss, damage, or delay is not attributable to its fault or to the fault of any person referred to in article 18, paragraph 1.

3. The carrier is also relieved of all or part of its liability pursuant to paragraph 1 of this article if, alternatively to proving the absence of fault as provided in paragraph 2 of this article, it proves that one or more of the following events or circumstances caused or contributed to the loss, damage, or delay. [ The exceptions are then listed at (a) to (o) ].

4. Notwithstanding paragraph 3 of this article, the carrier is liable for all or part of the loss, damage, or delay if the claimant proves:

(a) That the fault of the carrier or of a person referred to in article 18, paragraph 1, caused or contributed to the event or circumstance on which the carrier relies; or

(b)  That an event or circumstance not listed in paragraph 3 of this article contributed to the loss, damage or delay, and the carrier cannot prove that this event or circumstance is not attributable to its fault or to the fault of any person referred to in article 18, paragraph 1.

5.    The carrier is also liable, not withstanding paragraph 3 of  this      article, for all or part of the loss, damage, or delay if:

(c) The claimant proves that the loss, damage, or delay was or was probably caused or contributed to by (i) the unseaworthiness of the ship; or (ii) the improper crewing, equipping, and supplying of the ship; or (iii) the fact that the holds or other parts of the ship in which the goods are carried (including any containers supplied by the carrier in or upon which the goods are carried) were not fit and safe for reception, carriage, and preservation of the goods; and 

(d)  The carrier can prove neither that the loss, damage, or delay was not caused by any of the events or circumstances referred to in subparagraph 5(a) of this article nor that it complied with its obligation to exercise to exercise due diligence pursuant to article 16, paragraph 1.

 6. When the carrier is relieved of part of its liability pursuant to this article, the carrier is liable only for that part of the loss, damage or delay  that is attributable to the event or circumstance for which it is liable pursuant to this article.  

It will be seen that these provisions  are far more extensive than the comparable provisions of the Hague Rules. They are undeniably complex and they are not without ambiguities which will have to be resolved by the courts. 

First, it is to be noted that the article applies only to “loss of or damage to the goods” and to “delay”. It does not refer to other loss which may be incurred in connection with the carriage or in connection with the goods. I will come back to this later.

Second, I would expect some difficulty to be experienced with the reference to

“the cause or one of the causes of the loss” being attributable to the carrier’s fault ( para. 2) and similar references to the carrier being liable for “all or part of the loss” (para. 4)  and to “part of its (the carrier’s) liability” (para.6). While the provisions have been skilfully crafted, they will not prove easy to apply.

Generally, I would expect that, despite the potential availability to carriers of most of the time-honoured exceptions, the result in the overwhelming majority of cases will be that, where loss or damage is shown to have occurred during the carrier’s period of responsibility, the carrier will be held liable.

There are , however, two features of the draft Convention which would render the liability provisions less onerous to carriers by excluding some heads of recoverable loss altogether and by limiting liability generally.

There is a provision, Art. 22, requiring compensation for loss or damage to goods to be based on the value of the goods at the place and time when the goods were or ought to have been delivered. It provides:

     “Subject to article 62 (limitation of liability), the compensation payable by the        carrier for loss of or damage to the goods is calculated by reference to the value of such goods at the place and time of delivery established in accordance with article 11……..the carrier is not liable for payment of any compensation beyond what is provided for in paragraphs 1 and 2 of this article except when the carrier and the shipper have agreed to calculate compensation in a different manner…..”

      The intention is to prevent the recovery of ‘consequential loss’ (eg loss of user or resale profits) except where the parties have agreed special provisions for the calculation of compensation. This is likely to have unforeseen results because not all direct loss can be based on the loss of value of the goods at the place and time of delivery.

      Art. 22 of the draft Convention derives from Art. IV Rule 5(b) of the Hague Visby Rules. This, however, is a weaker provision which, on one possible view, merely provides a yardstick for the calculation of damages. The application of  Art. 22 of the draft Convention is likely in practice to give rise to difficulty as does Art IV Rule 5(b) of the Hague Visby Rules. 

In addition, the carrier’s liability will be subject to limitation. WP 81 retains a system of limitation similar to that contained in the Hague Visby Rules, in that there is a limit ‘per package or other shipping unit’ and a separate limit ‘per kilogram of the gross weight of the goods that are the subject of the claim or dispute’. As regards containerised goods, the draft retains the clause introduced in the Visby Protocol, that ‘the packages or shipping units enumerated in the contract particulars as packed in or on such article of transport are deemed packages or shipping units’.  

Unless there is a change to the draft, the limits will seldom be breakable. Under Art. 64 the claimant would have to prove causation by ‘a personal act or omission of the person claiming a right to limit done with the intent to cause such loss or recklessly and with knowledge that such loss would probably result’. This contrasts with other conventions such as the Warsaw Convention and the CMR where the carrier is deprived of the benefit of provisions which exclude or limit his liability in cases of misconduct by servants or agents of the carrier. This is clearly an important difference.

The monetary limits have not been agreed. As is customary, they will be fixed during the final stage of the negotiations.

Liability for Delay 

This has proved one of the most controversial aspects of the deliberations and, so far, no satisfactory solution has been proposed. 

The  draft has throughout contained provisions relating to delay modelled on the Hamburg Rules. The Hague and Hague Visby Rules contain no provisions dealing expressly with delay but enable the goods owner, at least under English law, to base a claim for loss due to delay on a breach by the carrier of its obligations under the Rules, subject to ordinary principles of remoteness and causation. Art. 17 of the draft Convention provides expressly for the carrier to be liable for delay in delivery subject, however, to the same defences as have been discussed in connection with loss and damage to goods. Art. 21 then defines delay as follows;

       “Delay in delivery occurs when the goods are not delivered at the place of                          

        destination provided for in the contract of carriage within the time expressly 

      agreed upon or, in the absence of such agreement, within the time it would        be  reasonable to expect of a diligent carrier, having regard to the terms of the contract, the customs, practices and usages of the trade, and the circumstances of   the journey.” 

The draft provides separately for limits of liability for loss caused by delay. Art. 63 provides that physical loss or damage  to the goods caused by delay shall be calculated in the same way as other loss of or damage to the goods and  “ liability for economic loss caused by delay is limited to an amount equivalent to [one times] the freight payable on the goods delayed”, subject to the total amount payable not exceeding the limit which would apply in the event of the total loss of the goods. 

In the negotiations carrier interests have not so much objected in principle to the inclusion within the Convention of provisions dealing with liability for delay; they have mainly argued for a restricted definition of what constitutes delay, so that it would occur only ‘when goods are not delivered at the place of destination provided in the contract of carriage within the time expressly agreed upon’, a definition which would exclude the great majority of claims for delay from the definition  since it must be relatively unusual  for a shipper and a carrier to agree a time for delivery in the context of carriage by sea.

This has lead, not surprisingly, to demands by shippers for some restriction or limitation on their liability for loss due to delay. A compromise package was proposed by the Swedish delegation. It would have exonerated the carrier for loss to a shipper attributable to the act of another shipper, have introduced a financial limit on shippers’ liability for delay otherwise than as a result of loss or damage to the vessel, other cargo or personal injury, and have introduced a new clause that ‘economic loss due to delay in delivery of the goods is calculated according to rules and principles established under applicable national law’.

The compromise package did not attract the necessary support.  Essentially the debate seems to be based more on the trade-off of negotiating objectives than on principle. At the time of writing it is not possible to predict how the matter will be resolved.

Two further points should be noted. 

First, it is expressly provided that even when the carrier has made an express and unconditional promise to deliver by a particular date,  the carrier may be relieved from liability for its failure to deliver by the promised date, since the provisions of Art. 17 will apply, including the exceptions listed in Art. 17 para. 3. This may be thought contradictory.

Second, if “delay” is narrowly defined in Article 21, along the lines desired by the carrier interests, there will remain an unresolved question whether the definition can be read as impliedly excluding the carrier’s liability  for other types of  delay, and, if not,  whether  the carrier may be held liable for  delay that falls outside the definition as damages resulting from the breach of its obligation properly and carefully to carry the goods to the contractual destination or for breach of its obligation as regards seaworthiness or perhaps under national law.

Clearly much further work needs to be done on the provisions relating to delay.  

Liability for Misdelivery of Goods

The Hague and Hague Visby Rules do not apply to claims for loss resulting from the misdelivery of goods by the carrier. The result is that the defences and limits of liability contained in the Rules do not apply. There is one exception to this in that, under the amended Rules, the time bar probably does apply and thereby renders it unnecessary that the indemnity, which is customarily given when goods are delivered without production of bills of lading,  is kept open indefinitely.

Since the draft Convention, and especially Art. 13, expressly imposes an obligation on the carrier to deliver the goods to the consignee, there seems no reason to doubt that claims for misdelivery are for the first time to be treated as claims within the Convention and probably as claims for the loss of goods within Art. 17. Curiously, this would benefit the carrier, perhaps unintentionally.  Under English law liability for misdelivery is strict and exceptions clauses are seldom, if ever, effective to limit or exclude that liability. Under the draft Convention there may be cases where the carrier would be able to prove that the loss was not attributable to its fault within Art. 17 para.2. but,  more importantly and for the first time, the carrier would be able to limit its liability in respect of misdelivered goods under Art. 62 ( save where the right to limit had been lost due to a personal act or omission of the carrier done with the intent to cause loss or recklessly within Art. 64).

This is an important change and, so far as I can see, it has not been mentioned, let alone debated, in any of the meetings of the Working Group. If a carrier’s liability for misdelivery is to be limited under the amended Convention, except in rare cases where the limit can be opened, then the value of shipping documents as security for an advance will be adversely  affected. I am not saying that the change is necessarily ill-advised. But I do think that, once again, this is a matter which should be carefully considered before any step is taken to adopt the draft as a Convention.   

Liability for other loss

While the draft Convention contains express provisions dealing with loss of or damage to goods and liability for delay,  it does not mention other loss liable to be incurred by the goods owner in connection with the goods or the carriage.

The most notable omissions are forwarding expenses, general average expenditure and salvage. 

A cargo owner may incur expense in forwarding the goods to the contractual destination in a variety of circumstances, e.g.:

(1) The vessel sustains a casualty during the voyage through perhaps a fire in the engine room or contact with a reef or submerged object. The carrier thereupon abandons the voyage.

(2) There is a prolonged strike or a terrorist act or a war affecting the stipulated discharge port. The carrier discharges the goods at an alternative discharge port, relying  on a liberty clause contained in the bill of lading, and requires the goods owner to take delivery there.

(3) The carrier finds it inconvenient to take the goods to the contractual destination when it is possible to earn higher profits by discharging the goods at an intermediate port.

Article 17 applies only to liability for loss of or damage to the goods and to liability for delay. It follows that, in principle, the expenses of forwarding the goods to the contractual destination will be recoverable as damages for breach of the general obligations imposed on the carrier by Articles 13, 14.1 and 16 unrestricted by any limits or exceptions to be found in Article 17.

In all three situation mentioned above the carrier would be in prima facie breach of  Art. 13, quoted above. Art 13 is not made subject to any exception. It might be argued that it contains a strict obligation subject, perhaps, to frustration of the commercial adventure (in English law) or some concept of force majeure (under the civil law) to carry the goods to the place of destination and deliver them there. In my view, however, Art. 13 does not impose a strict obligation as it must be read as though it provided that the carrier shall “properly and carefully” carry the goods to the place of destination (c.f. Art. 14.1). In the rare case where a  casualty is held not to be due to the fault of the carrier and where the voyage is then properly abandoned, I do not think the carrier would be liable for the transhipment expenses under Art. 13.

Forwarding expenses might also be recoverable as damages for  breach of Art. 16, the seaworthiness obligation. 

In example (2), a difficult and important question would arise, namely whether under the draft Convention the carrier could rely on a clause in the bill of lading which gave the carrier a liberty in defined circumstances to discharge and deliver the goods at an alternative port or place. In the well-known case of Renton v Palmyra Trading Corpn.;  The Caspiana  the House of Lords decided this point in favour of the carrier. It does not follow that a similar result would follow under the draft Convention.

The position as regards general average expenditure and salvage is not entirely clear but I would expect it to be recoverable in most cases as damages under Art.13 or Art. 16 and, if not, under general principles of  law.

In examples (1) and (2), and in actions for the recovery of general average and salvage as damages, I would expect the carrier to be able to limit its liability under Art 62 as the right to limit applies generally to “the carrier’s liability for breaches of its obligations under this Convention”. 

Marine Performing Parties

It is proposed there should be an entitlement under the Convention to bring non-contractual claims against a “marine performing party”;  that such a party should be liable for loss, damage or delay if the relevant occurrence took place when it had custody of the goods or at any other time when it was participating in the performance of the contract of carriage; and that the marine performing carrier should be subject to the same obligations and entitled to the same rights as the carrier. There are no provisions relating to non-marine performing parties. It is provided that if proceedings are brought against a master, crew, employees or the agents of a carrier or a marine performing party that person is entitled to the defences and limits of liability provided for in the Convention

Time-Bar

The proposed time bar would be 2 years from the time the goods were delivered or should have been delivered. The bar would be procedural, not substantive. It would apply both to claims against the carrier and to claims by the carrier so long as the claim or dispute arose from a breach of an obligation under the Convention. Claims could be set-off as a defence, even when the limitation period had expired. It is not clear whether a cargo claim could be set-off against a claim for freight, as freight is not a topic dealt with by the Convention and a claim for freight would not arise from breach of an obligation under it.

Obligations of the Shipper

The draft sets out in a systematic fashion and in considerable detail the obligations of the shipper to the carrier. The substance is not especially novel but the manner in which it is expressed is a considerable improvement on previous conventions.

Art. 27 obliges the shipper to deliver the goods ready for carriage in such condition that they will withstand the intended carriage.

Art. 28 requires the carrier and the shipper to respond to requests from each other for information and instructions.

Art.29 imposes an obligation on the shipper to provide to the carrier in a timely manner such information and documents relating to the goods that are not otherwise reasonably available to the carrier and are necessary for the proper handling and carriage of the goods.

Art 31 requires the shipper to provide in a timely manner accurate information for the compilation of the contract particulars and the issuance of the transport documents. It also provides that the shipper is deemed to guarantee the accuracy of the information and that the shipper will indemnify the carrier against loss resulting from inaccuracy.

Art. 32 contains special rules on dangerous goods. If the shipper does not inform the carrier of the dangerous nature of the goods and the carrier does not otherwise have knowledge of their dangerous nature, the shipper is liable to the carrier for all loss resulting from the failure to inform the carrier.

Art.30 contains a general provision that the burden is on the carrier to prove that loss was caused by a breach of the shipper’s obligations. It also provides that, except where loss is caused by a breach of Art 31 or Art 32, the shipper has a defence ‘if the cause or one of the causes of the loss or damage is not attributable to its fault or to the fault of any person’ for whom it is responsible.

These and other provisions in Chapter 8 would codify the obligations of the shipper and provide, in essence, that in most cases the shipper’s liability is fault-based, but that in two special cases, inaccuracy in the transport documents and liability for shipping dangerous goods, the shipper will be liable for any breach irrespective of fault.

Unfortunately, however, this is not the end of the story in view of the controversy relating to liability for delay. Delegations representing shipper interests have replied to concerns expressed by carrier interests concerning the potential impact of claims for delay. They have pointed to the potentially wide and uncertain impact of such claims, saying that a failure to provide timely and accurate information and documentation to the carrier, or the impact of damage caused to the ship by the goods, could result in delaying the departure of the ship and that in such circumstances the shipper could be liable, not just for damages due to the detention of the vessel, but also for any compensation payable by the carrier to the other shippers of goods on board the vessel.

At the session of the Working Group which took place in New York in April 2007 something in the nature of an impasse was reached but support was expressed for a solution which would involve, as one of its elements, that ‘the shipper’s liability for delay should be deleted due to failure to find a suitable means to limit that liability’. It is not known how such an exclusion would be worded or how far it would extend. The concept of liability for delay is inherently uncertain and a simple exclusion of liability caused by delay would lack clarity. One possible result might be to exclude a shipper’s liability for the detention of a vessel, whether during the voyage or during repairs consequential on damage, caused by the shipment of dangerous goods.

 The dispute may not be based on principle but it could give rise to a wider debate. Traditionally it has suited  both cargo insurers and P. & I. insurers that a carrier’s liability for loss of or damage to cargo should limited. It is said that the potential risk exposure is thereby made more predictable.  If this is so,  might it perhaps be said that  shippers should  be entitled to a similar benefit? There is, so far, no such proposal but the point has been made.

Part 3.  Transport Documents

Terminology

The provisions so far discussed bear the obvious signs of compromise between conflicting commercial interests. To find new jurisprudence in the field covered by the draft Convention one has to go to the provisions which relate to cargo documentation.

The draft not only has some new substantive provisions; it also uses a totally new terminology.   Unlike previous cargo conventions, it has no provision referring to bills of lading, sea waybills or other familiar commercial documents. Instead, Art. 1 defines “transport document”, “negotiable transport document”, and “non-negotiable transport document”. This language will be unfamiliar to shippers and carriers of goods, their insurers and advisors. 

Since the draft Convention is designed to facilitate electronic commerce, there are further definitions of “electronic transport record”, “negotiable electronic transport record” and “non-negotiable electronic transport record”.

It seems to me that there are advantages in using a terminology which depends on the function of a particular document, rather than referring to the labels by  which existing commercial documents are currently known. In addition, the draft is a notable advance on previous conventions in that it devotes detailed attention to the requirements of electronic commerce. The downside, however, is that the terminology of the draft Convention is not at all user-friendly. It will not be intelligible to many of those who have to handle bills of lading and other shipping documents.

Returning to the above definitions, it should be recalled that the Hague Rules side-step the difficulty of defining ‘bill of lading’ by referring to ‘bill of lading or any similar document of title’. The Hamburg Rules contain a definition which is concise and useful though not  perhaps comprehensive:

 “Bill of lading” means a document which evidences a contract of carriage by sea and the taking over or loading of the goods by the carrier, and by which the carrier undertakes to deliver the goods against surrender of the document. A provision in the document that the goods are to be delivered to the order of a named person, or to order, or to bearer, constitutes such an undertaking (Art. 1 (7).

The corresponding document in the draft Convention  is the “negotiable transport document”. To understand this definition, one must first refer to the definition of “transport document”. This is contained in Art. 1.16;

“Transport document” means a document issued under a contract of carriage …….that satisfies one or both of the following conditions:

(a) Evidences the carrier’s…..receipt of goods under a contract of carriage; or

(b) Evidences or contains a contract of carriage.”

It is then necessary to go to Art.1.17 to find the definition of “negotiable transport document”.

“Negotiable transport document” means a transport document that indicates by wording such as “to order” or “negotiable” or other appropriate wording recognised as having the same effect by the law applicable to the document, that the goods have been consigned to the order of the shipper, to the order of the consignee, or to bearer, and is not explicitly stated as being “non-negotiable” or “not negotiable”

These definitions seem to me to capture much of the essential nature of a bill of lading which is that it is a kind of negotiable (or transferable) receipt for goods. The definition of “transport document” can be criticised for embracing a document that merely evidences or contains a contract of carriage without evidencing the receipt of goods. This may not have been intended. The definition of “negotiable transport document” can also be criticised for being too abstract and making no reference to the commercial characteristic of a bill of lading that the goods are to be delivered against surrender of the document. For this one must go to later provisions of the draft. 

This definition contrasts with that of “non-negotiable transport document”. Such a document is defined by Art. 1.18 as follows:

“Non-negotiable transport document” means a transport document that is not a negotiable transport document”.

The definition, again, is not very informative. It embraces a wide category of document which includes, at one end of the spectrum, a document such as a “straight bill of lading” which is transferable within limits without being “negotiable” in the sense of Art 1.17, to, at the other end, the most casual receipt given at the time the goods are received.

The definitions of “negotiable electronic transport” and “non-negotiable electronic transport record” (Art. 1.21 and Art. 1.22) are essentially similar and mirror  the wording of Art.1.17 and Art. 1.18.

No doubt carriers will continue to issue documents which carry common-place commercial labels such as “bill of lading” and “waybill”, terms which are sanctified by long use. If the draft Convention is adopted, these documents will have to analysed ex post facto to ascertain whether, in terms of the Convention, they fall into one category or another. This should cause no difficulty to lawyers but may not be so easy for others.

The real importance of the definitions lies in their use in later chapters of the draft. Some of these draw a distinction between the effect of negotiable and non-negotiable transport documents (and similarly between the effect of negotiable and non-negotiable electronic transport records). They also introduce a further category of document,  the non-negotiable transport document (or electronic transport record) “that indicates that it must be surrendered in order to obtain delivery of the goods”. This category, and its introduction late in the draft, is  unwieldy and inelegant. It is, of course, intended to cover some so-called “straight” bills of lading.

Thus in Chapter 9, “Transport documents and electronic transport records”, the evidentiary effect of the contract particulars differs according to whether the transport document is negotiable or not. If the document is negotiable or if, though it is non-negotiable, it indicates it must be surrendered to obtain delivery of the goods, then the particulars are conclusive against a third party acting in good faith. Otherwise, it is normally prima facie evidence only; but there is an exception to this, as will be seen later.

In Chapter 10, (“Delivery of the goods”), the general rule is laid down that, when a negotiable transport document or electronic record has been issued, the carrier shall only deliver the goods upon surrender of the document but some new provisions have been included in the hope of reducing the problems caused by this principle. A similar principle also applies where a non-negotiable transport document provides that it shall be surrendered in order to obtain delivery of the goods. Otherwise, where a non-negotiable transport document has been issued, the main requirement is that the carrier must deliver the goods to the consignee and may refuse delivery if the consignee does not properly identify itself.

In Chapter 11, (“Rights of the controlling party”), a principle relatively new to carriage by sea is introduced to enable the shipper under a non-negotiable transport document to give binding instructions to the carrier as regards, for example, the identity of the consignee, and to transfer the right of control to another person. The principle also applies, though in a modified way, where a negotiable transport document has been issued.

 Finally, it should be borne in mind that a non-negotiable transport document may be capable of conferring rights on third parties. The fact that it is non-negotiable does not involve that that it may not be assigned or that third parties may not acquire an interest under the Convention or by operation of national law.

I propose to discuss in further detail the substantive provisions of the draft dealing with transport documents, the rights of the controlling party and delivery.

The kind of document to be issued on delivery of the goods for carriage 

Art 36 provides for transport documents to be obtained both by ‘the consignor’ and ‘the shipper’. The consignor, viz. the ‘person that delivers the goods to the carrier for carriage’ is entitled to obtain a non-negotiable transport document that evidences only the carrier’s or performing party’s receipt of the goods. The shipper or, if the shipper consents, the documentary shipper, is entitled to obtain from the carrier, at the shipper’s option, an appropriate negotiable or non-negotiable transport document, unless the shipper and the carrier have agreed not to use a negotiable transport document or it is the custom, usage, or practice in the trade not to use one.

I cannot see that there is any prescribed penalty for issuing a non-negotiable document when a negotiable document ought to have been issued. Nor is there any penalty prescribed for failing to issue transport documents both to the consignor and the shipper.

I suspect that, in practice, the carrier will continue to issue the kind of transport document which it has issued in the past. Commercial considerations will dictate whether it is negotiable or non-negotiable and whether it is a ‘document’ or an ‘electronic transport record’.

The Contract Particulars

Articles 37 to 43 of the draft contain detailed provisions relating to the information that must be included in a transport document or electronic transport record, the circumstances when the carrier may qualify the description of the goods contained in the contract particulars, and  the evidentiary effect of those particulars. They also address problems which have been experienced with the comparable provisions of the Hague and Hague Visby Rules.

I cannot examine these provisions in depth but I will attempt to draw attention to a few of the more important features.

The information which must be included in a transport document falls into two categories, namely,  information “as furnished by the shipper” and  information not so furnished. The carrier may in certain circumstances qualify the first type of information. He may not qualify the second.

The first type of information includes;

(a) A description of the goods;

(b) The leading marks necessary for identification of the goods;

(c) The number of packages or pieces, or the quantity of the goods;

(d) The weight of the goods  if furnished  by the shipper.

The carrier must qualify this information if it has actual knowledge that a material statement is false or misleading or if it reasonably believes a material statement to be false or misleading. 

In relation to goods “not delivered for carriage in a closed container”, the carrier may also qualify the information if it had “no physically practical or commercially reasonable means of checking the information” or if it “reasonably considers the information to be inaccurate”.

In relation to goods “delivered for carriage in a closed container”, the carrier may qualify the information at (a), (b) and (c) above if it has not inspected the goods inside the container or it has no actual knowledge of its contents before issuing the transport document and it may qualify the information at (d) above if it has not weighed the container and has not agreed that the container should be weighed and that the weight should be included in the contract particulars or if there was no physically practicable or commercially reasonable means of checking the weight of the container.

The second type of information includes:

(a) a statement of the apparent order and condition of the goods;

(b) the name and address of the carrier;

(c) the date on which the carrier received the goods or on which they were loaded on board ship or on which the transport document was issued;

(d) the number of originals of  a negotiable transport document when more than one original is issued.

There are provisions which define the meaning of “apparent order and condition”, which address the problem of the identity of the carrier and which deal with deficiencies in the contact particulars relating to (a) and (c) above.

Generally the information in a transport document, unless qualified where this is permitted, is prima facie evidence of the carrier’s receipt of the goods as stated. However, proof to the contrary is not permitted in three cases;

(1) When a negotiable transport document has been transferred to a third party acting in good faith

.

(2) When a non-negotiable transport document that indicates that it must be surrendered to obtain delivery of the goods has been transferred to a consignee acting in good faith

(3) In one case relating to non-negotiable transport documents which I will consider later.

I draw attention to the following points:

.There is for the first time a definition of “apparent order and condition of the goods” which refers to “a reasonable external inspection of the goods as packaged at the time the shipper delivers them to the carrier”, together with any additional inspection that the carrier actually performs. While this accords with

English law, it may be helpful in other jurisdictions.

There is a requirement that the contract particulars must include “the name and address of a person identified as the carrier”. The Working Group had to consider a number of well-known problems encountered in identifying the carrier: namely,  that the face of a bill of lading is often unclear because it states only the trade name of the carrier or the carrier’s agents; that the small print on the reverse of the document may contain an “identity of carrier” clause that conflicts with the face of the document; that the document may say that it was signed “by or on behalf of the Master” without stating the basis of his authority. A solution is being discussed on the lines that, if the contract particulars  fail to identify the carrier but indicate that the goods have been loaded on board a named ship, the registered owner is presumed to be the carrier unless it proves that the ship was under bare-boat charter and identifies the bare-boat charterer and indicates its address; also that the bare-boat charter may similarly be able to rebut the presumption that it is the carrier.  It is proposed that the time for suit will not commence to run until 90 days from the day when the carrier has been identified or the presumption has been rebutted. These are useful provisions which could result in finance companies, who are also the registered owners of vessels, putting commercial pressure on bareboat charterers to issue cargo documentation which clearly identifies the carrier.

As mentioned above, there is an important innovation relating to goods which “are delivered for carriage to the carrier in a closed container”. Here the carrier may include a qualifying clause in the contract particulars in respect of  the information (other than weight) furnished by the shipper if neither the carrier nor a performing party has in fact inspected the goods inside the container or has actual knowledge of the contents of the container before issuing the transport document. This should dispose of arguments, sometimes encountered, that the carrier is somehow to be held responsible for discrepancies in the contents of a container which would have been revealed had the carrier unpacked the container.

On the other side of the coin, disputes as to shortages of bulk cargo are likely to become more complex under the draft Convention than they are at present under English law. The effect of “weight unknown” clauses would become problematic.

At present they are regarded in English law as preventing there from being any statement as to weight. Under the draft proposals there would be disputes as to whether the carrier could reasonably have checked the shore weight furnished by the shipper, whether it should have carried out a draft survey, what that would have revealed, and whether it should have included a qualifying clause stating what it considered to be the accurate weight.

Finally, difficulty is likely to be caused by Art.42(c), which deals with the circumstances when a statement in a non-negotiable transport document is to be conclusive against the carrier.  The article is in the nature of a compromise between two opposing views and, as is so often the case, the result is unfortunate. It  renders statements made in a non-negotiable document of the apparent order and condition of the goods (and certain other matters, such as the date of receipt of the goods)  conclusive “against a consignee acting in good faith”. I would regard the provision as unsatisfactory as there is no requirement that the consignee need have suffered any detriment as a result of the statement. The words “acting in good faith” may  exclude the case where the consignee had actual knowledge that the goods were not in apparent good order and condition on shipment. But, bearing in mind that the burden will be on the carrier to prove an absence of good faith and that the consignee may also be the shipper, the clause would seem likely to have an unreasonably wide application. It applies also to the number, type and identifying numbers of containers. I would regard the clause as wrong in principle and as unsatisfactory a matter of  language.

Rights of the Controlling Party
English law does not have a great deal of  jurisprudence on this subject and the provisions which it does have on right of disposal (jus disponendi)  and stoppage in transitu occur in the Sale of Goods Act rather than in legislation dealing with the carriage of goods. Section 5(3) of the Carriage of Goods by Sea Act, 1992, merely recognises that under a sea waybill the shipper  may vary the identity of the person to whom delivery of the goods is to be made.

The draft Convention has an important chapter on the rights of the Controlling Party. It is derived from Art. 12 of the CMR Convention and Art. 18 of the CIM (1999) Rules but the subject has been considered at length as it is regarded as particularly important to provide for the right of control in cases where a negotiable transport document is not issued and where an electronic transport record is used.

Generally the rights conferred on the controlling party are;

(a) to give instructions in respect of the goods that do not constitute a variation of the contract of carriage;

(b) to obtain delivery of the goods at a scheduled port of call or, in respect of inland  carriage, any place en route;

(c) to replace the consignee by any other person including the controlling party.

These rights are not unconditional. The carrier is not bound to comply where the instructions cannot reasonably be executed at the moment they reach the carrier or where they will interfere with the normal operations of the carrier, including its delivery practices. Moreover the carrier has a right to be indemnified against loss resulting from executing any instruction and it is entitled to obtain security from the controlling party for additional expense that it reasonably expects will arise.

I suspect that (b) above is the most likely to prove controversial. It is not, however, mandatory, as it is one of  the provisions of the chapter which may be varied by agreement and there appears to be no restriction on doing so.

The identity of the controlling party and the way the right can be exercised vary  according to the type of transport document that has been issued.

1.Where a non-negotiable transport document is issued.

The controlling party is here the shipper unless, at the time the contract is concluded, the shipper designates the consignee, the “documentary shipper”, or another person as the controlling party. 

The right of control can also be transferred to another person by mere notification to the carrier, unless the transferability of the right has been restricted or excluded by the contract.

To exercise the right of control, the controlling party need only produce proper identification.

The right of control ceases when the goods have arrived at destination and been delivered.

In the result the shipper can use the document to confer security over the goods by designating the consignee or a third party as the controlling party or transferring the right of control to it.  At present under English law this result cannot easily be achieved as a shipper ordinarily has the right to vary its delivery instructions. “Non-disposal” clauses are sometimes used in an attempt to avoid this result but their effectiveness has not been tested. The introduction of rights of control in non-negotiable transport documents should widen their acceptability as security. It should achieve the same beneficial result in the context of electronic transport records. 

Another advantage to the shipper is that, if it still has the right of control and the original consignee is unable to pay for the goods, the shipper can “replace the consignee” by another person and instruct the carrier to deliver the goods to it. This is a right which exists at present; but Art.52 1(b), unless it has been varied, enables the shipper to require delivery at a scheduled port of call, not necessarily the original discharge port, or, after discharge, at “any place en route” subject, however, to the right of the carrier to refuse to execute the instructions in the situations mentioned above. I do not think that, in practice, the draft Convention would significantly widen the rights at present available to a shipper in the event of its buyer’s insolvency, whether under the general law or the right of stoppage in transitu, but it would have the beneficial result of clarifying and somewhat widening those rights.

2. Where a non-negotiable transport document is issued that provides that it shall be surrendered in order to obtain delivery of the goods.

The shipper is again the controlling party but, to transfer the right of control to the named consignee, the shipper must transfer the document to the consignee without endorsement and, if there is more than one original, it must transfer all originals.

Similarly, to exercise the right of control, the controlling party must produce the document and proper identification. If there is more than one original, all originals must be produced, failing which the right of control cannot be exercised.

I am not altogether convinced that there should be a general rule that, where a consignee has been named in a document within this category, the shipper should be taken to be the controlling party, unless it has transferred the right of control to the consignee. In some cases the shipper may be acting as agent for the consignee and to give the shipper the right of control could be to facilitate fraud. To my mind there was little need for any provision for rights of control in this case but, if one is required, it would be better to say that the carrier may follow the instructions given either by the shipper or the named consignee, provided that all original copies document are produced and surrendered. 

3. Where a negotiable transport document is issued 

The holder is the controlling party. It may transfer the right of control by transferring the negotiable document. In order to exercise the right of control the holder must produce the document to the carrier together, in most cases, with proper identification. If more than original of the document was issued, all originals must be produced, failing which the right of control cannot be exercised.

To my mind there was again little need for any provision on rights of control in cases where a negotiable transport document is issued. The rights given to the holder of a negotiable bill of lading are mostly well settled and include the right of disposal over the goods.  An unpaid seller may not exercise any right of stoppage against a bona fide endorsee or transferee for value of the bill. These rules are not affected by the draft provisions and the provisions add little to them.

Some general points should be mentioned.

(a)The right of control includes the right “to give or modify instructions in respect of the goods that do not constitute a variation of the contract”. If the contract expressly enables the shipper to give instructions and expressly requires the carrier to follow those instructions, it seems a little odd that the carrier should be entitled under Article 54  para. 1(b) to refuse to follow the instructions on the ground that they cannot be “reasonably executed according to their terms at the moment they reach the carrier”.

(b)Art. 56 para. 1  would seem to suggest that persons other than the controlling party may agree certain variations to the contract of carriage. This seems wrong in principle.

(c)Under Art. 52 para (b) the controlling party when no negotiable transport document has been issued is entitled to transfer the right of control to another party. The right may be restricted or excluded but in some cases the existence of such a right will be surprising. It demonstrates that a document described as “non-negotiable” in the Convention ( and which may  be called a “non-negotiable sea waybill”) has potentially some of the characteristics of negotiability. This  is scarcely user-friendly.

Delivery of the Goods

A number of well-known problems exist under English law  associated with delivery of the goods. They are difficult to addresss. The draft provisions attempt to provide a solution to three of them. 

The first of these is the question: what should be the obligation upon a consignee to take delivery of the goods and what, if any, remedy should a carrier have in the event that the consignee fails to take delivery. 

The draft Convention does not contain any provision relating to demurrage; nor does it impose any obligation upon a consignee as regards taking delivery of the goods unless the consignee has taken some  step in connection with the contract. This no doubt is because the consignee may not be a party to the contract of carriage. “Consignee” is defined as “a person entitled to delivery of the goods under a contract of carriage or a transport document or electronic transport record”. Two alternatives have been proposed;  that, when goods have arrived at their destination, the consignee that “exercises any of its rights under the contract” shall accept delivery; and  that, when the goods have arrived, the consignee that “has actively involved itself in the contract of carriage” shall accept delivery. The obligation in either case would be “to accept delivery of the goods at the time or within the time period and at the location agreed in the contract of carriage or, failing such agreement, at the time and location that are in accordance with the customs, practices and usages of the trade”. The obligation is far from precise and it is proposed that, in the absence of agreement or custom, the time and location of delivery should be “that of the unloading of the goods from the final means of transport in which they are carried under the contract of carriage”. It is perhaps probable that in the majority of cases the article would be held to impose an obligation to take delivery within a reasonable time having regard to the circumstances existing at the time of discharge.  

The second problem concerns the delivery obligations of the carrier under the different types of transport document and what the carrier must do to avoid the risk of incurring liability for misdelivery. The draft is an ambitious one, particularly as regards negotiable transport documents and negotiable electronic transport records.  

1. Where a non-negotiable transport document is issued (Art. 46)

The main obligation is to deliver “to the consignee” (defined as above,) subject to the right of the carrier to require the consignee to identify itself. This should present no problem if the name of the consignee appears in the transport document or electronic transport record. If not, the controlling party (see above) is to advise the carrier of the name and address of the consignee. Should this not happen, the article lays down detailed steps which the carrier will have to follow to avoid the risk of incurring liability for misdelivery. These can involve seeking instructions from the controlling party (whose identity may not be clear);  if the carrier is unable, after reasonable effort, to locate the controlling party, it may seek instructions from the shipper (defined as “a person that enters into a contract of carriage with a carrier); and if the carrier is unable, after reasonable effort, to locate the shipper, the “documentary shipper” ( which is defined as “a person other than the shipper that accepts to be named as “shipper” in the transport document or electronic transport record”) is deemed to be the shipper and must be advised. A carrier which follows these steps and delivers on the instructions of the controlling party, the shipper, or where relevant the “documentary shipper” is discharged from its delivery obligation. Conversely, it would seem that, in the event of rival claims to the goods, the carrier may be at risk if it has failed to follow the sequence of steps correctly.

2.. Where a non-negotiable transport document that requires surrender is issued (Art. 47).    

The current proposal is for the main obligation of the carrier  to be to deliver the goods to the consignee on proper identification and on surrender of the transport document. Only one original need be surrendered , whereupon any other originals in the set cease to be valid.. If the consignee does not claim delivery or does not properly identify itself or does not surrender the document, the carrier must advise the shipper or, if the shipper cannot be found after reasonable effort, the documentary shipper and may follow the instructions given by the shipper or documentary shipper. A carrier which follows these steps is discharged irrespective of whether the non-negotiable transport document has been surrendered to it.

I am not happy with this proposal for some of the same reasons that I mention below in connection with Art. 49. One of these is that the proposal could be used all too easily to facilitate fraud. It is not right that, if there is some delay in the consignee claiming delivery, the shipper (who may be the beneficiary under a letter of credit and may have been paid for the documents) should be enabled to instruct the carrier to deliver the goods to a new buyer and that, if the carrier acts on those instructions, the carrier should  be free of liability. 

3. When a negotiable transport document or negotiable electronic transport record is issued (Art. 49).

The holder of the document (or electronic transport record) is entitled to delivery after the goods have arrived at their destination but only upon surrender of the document (or, in the case of an electronic transport record, demonstration that it is the holder) and (except where delivery is to bearer) upon proper identification. Only one original need be surrendered, whereupon any other originals in the set cease to be valid.

So far, the provisions are reasonably clear and non-controversial. But there follow two paragraphs of more doubtful effect;

(d) If  the holder does not claim delivery of the goods before the time referred to in Article 44 paragraph 1 from the carrier after their arrival… the carrier shall so advise the controlling party  or, if after reasonable effort, it is unable to locate the controlling party,  the shipper. In such event the controlling party or  shipper shall give the carrier instructions in respect of the delivery of the of the goods. If the carrier is unable, after reasonable effort, to locate the controlling party or the  shipper, the documentary shipper shall be deemed to be the shipper…..

(e)  The   carrier that delivers the goods upon instruction of the controlling party or the shipper in accordance with subparagraph (d) of this article  is discharged from its obligation to deliver the goods under the contract of carriage to the holder, irrespective of whether the negotiable transport document has been surrendered to it……

These paragraphs are intended to provide a solution to the unfortunate consequences that follows at present from the fact that in many trades it is customary, or even a charterparty requirement, that the goods shall be delivered against an indemnity without production of bills of lading, and that, when one in a string of buyers fails to pay for the goods,  the carrier ends up as ultimate guarantor for the payment of the price. But the meaning and likely effect of the above provisions are far from clear and they are likely, if adopted, to give rise to much litigation.

What, for example, is the meaning of  “If the holder does not claim delivery of the goods…”? .Does this embrace the situation where the party to be notified in a bill of lading advises the carrier that it is the holder,  but where that party is not in fact the holder as it has not taken up or paid for the document? The language of paragraph (d) tends to imply a situation where no person comes forward to claim the goods but this cannot be its meaning as it would deprive the paragraph of all effect. I presume, therefore, that it is intended to apply where the person claiming the goods turns out afterwards not to be the holder. 

 If this is right, will the carrier, before agreeing to deliver the goods against an indemnity, make a “reasonable effort” to contact the controlling party (who is, by definition, the true holder) or the shipper? This would seem unlikely because in most cases delivery against an indemnity is a contractual or customary requirement and it would seem a delicate, troublesome and time-consuming exercise to approach anyone higher in the chain  who might be the holder. But, unless this is done, can it be said that, having delivered against an indemnity, the carrier is somehow absolved from making such effort and derives the same protection as if it had delivered on the instructions of the controlling party or shipper? I cannot see how this result could follow.

What is the result if the carrier makes the effort required to locate the holder but can only locate the party named as the shipper in the bill who instructs the carrier to deliver without production of the bills of lading? The first difficulty for the carrier may be that it ought to have attempted to contact the actual shipper before acting upon the instructions of the “documentary shipper”. Supposing that either the shipper or the documentary shipper is entitled to give instructions and does so, the next problem is that subparagraph (e) suggests that, if the carrier follows the instruction, it is protected from a claim for misdelivery. But this could be subject to the effect of subparagraphs (f) and (g):

(f) A person that becomes a holder of the negotiable transport document after the carrier has delivered the goods pursuant to subparagraph (c)..but pursuant to contractual or other arrangements made before such delivery acquires rights against the carrier under the contract of carriage, other than the right to claim delivery of the goods.

(g) Notwithstanding subparagraphs (e) and (f)…,the holder that becomes a holder after such delivery, and who did not have and could not reasonably have had knowledge of such delivery at the time it became a holder acquires the rights incorporated in the negotiable transport document…” 

Suppose the shipper instructs the carrier to deliver to X without production of bills of lading, and, after the goods have been so delivered, the shipper  tenders the bills to a bank under an existing letter of credit, does the bank have a remedy against the carrier? Under paragraph (f) the bank would acquire rights against the carrier “other than the right to claim delivery of the goods”. It is not clear what those rights may be. But this may not matter since,  under subparagraph (g),  if the bank had no knowledge at the time it took up and paid for the documents that the goods had already been delivered to X and could not reasonably have had such knowledge, then the bank would seem to have acquired all the rights incorporated in the negotiable transport document, including the right to claim delivery of the goods from the carrier.

I suspect, therefore, that, in reality, the article will prove of little assistance to carriers, partly because in practice they will not engage in difficult and time-consuming efforts to locate the controlling party or shipper, whose identity may well be unknown, (and otherwise it will not be sufficient to contact the “documentary shipper”,) partly because the drafting of Art.49 is unclear and confused, and partly because the proposals would tend to facilitate fraud, a tendency to which bills of lading are, of course, particularly subject already.

The draft Convention could help to mitigate the problem of delivery without the production of bills of lading in another way, namely by encouraging the use of non-negotiable documents or electronic records. I hope this occurs but traders and banks have for long been accustomed to take advantage of the flexibility inherent in the informal pledge of shipping documents and I fear, perhaps pessimistically, that they may be slow to change time-honoured practices.

A variety of different documents and electronic records may be good tender under a letter of credit, as is shown by the recent U.C.P. 600. Where the opening bank requires the tender of bills of lading, this may be simply because payment against bills of  lading is the customary practice; but it may be because bills of lading are documents of title and the bank requires to have the security of a pledge over the documents and the right of recourse to the goods as security for its commitment to the beneficiary. The system may be unsatisfactory but I cannot see that it would be made any more predictable or any more transparent if the value of the security could not be assessed in advance because the carrier might be able to limit its liability  (see above), or if the Convention opened up the prospect that the carrier might be protected from liability altogether when it had  acted on the instructions of the shipper.

I hope that these topics will be reconsidered before the draft is adopted as a Convention. 

The third and final problem dealt with by the chapter on “Delivery of the goods” is that of the responsibility of the carrier for goods that have been carried to their destination but cannot be delivered. The carrier is given a number of rights, for example to store, unpack or move the goods or to cause the goods to be sold in accordance with local practices. The carrier is to be responsible for loss or damage to goods that cannot be delivered only if it fails to take steps that would have been reasonable to preserve the goods and only if it knew or ought to have known that loss or damage would result from its failure to take such steps.

Transfer of Rights 

Chapter 12 of the draft appears in square brackets and may be modified or excluded. It contains some fairly basic provisions as to how a negotiable transport document may be transferred. More importantly, it would provide that a holder that is not the shipper and that does not exercise any right under the contract of carriage does not assume any liability under it; conversely that a holder that is not the shipper and that exercises any right under the contract assumes liabilities under it. The latter point is controversial. It remains to be seen whether these provisions survive in whole or in part.  I would prefer, for obvious reasons, that the whole chapter were abandoned.

Part  4.    Jurisdiction and Arbitration

On the whole international instruments in recent years have been designed to  give effect to exclusive jurisdiction and arbitration clauses. There is, however, no such trend in the case of contracts for the carriage of goods. International carriage conventions may contain provisions enabling the plaintiff to choose the court in which proceedings may be brought and disentitling the carrier from relying on an exclusive jurisdiction clause in the contract; see below,  Art. 31 of the CMR Convention and Art. 33 of the Montreal Convention, 1999. There have also been precedents for making statutory modifications of arbitration clauses in the contract, notwithstanding that the Contracting States are also parties to the New York Convention on the recognition and enforcement of foreign arbitration awards, 1958; see below and Art. 34 of  the Montreal Convention.

The debates in the Working Group on jurisdiction and arbitration  were inevitably dominated by the provisions of the Hamburg Rules.

In so far as jurisdiction is concerned, Art. 21 of the Hamburg Rules were designed to ensure that the consignee who had a claim for  loss of or damage to cargo could choose the forum for any judicial proceedings. It was the policy of those Rules that, as the cause of action for loss or damage arose in the place of destination, the plaintiff should be entitled to institute an action in the courts of that country rather than be compelled to incur additional expense and inconvenience by having to bring an action elsewhere in a forum chosen by the carrier. Art 21 gave the plaintiff the option of  suing in a number of jurisdictions, including that of the carrier’s principle place of business, the place where the contract was made, the port of loading or the port of discharge and “any additional place designated for that purpose in the contract”. Exclusive jurisdiction clauses were invalid unless made after a claim had arisen.

As regards arbitration, the Hamburg Rules were concerned to ensure that carriers could not avoid the rules on jurisdiction by inserting arbitration clauses in their bills of lading. Art.22  provided that parties might agree to arbitrate but that the arbitration proceedings might, at the option of the claimant, be instituted a place in a State within whose territory was situated the principal place of business of the defendant, the place where the contract was made, the port of loading or discharge, or “any place designated for that purpose in the arbitration clause”.

The draft Convention has generally adopted these provisions but has introduced some detailed amendments. In addition,  after much discussion,  three major changes have been agreed;

(1) Exclusive jurisdiction and arbitration agreements are to be permitted in volume contracts, subject to  safeguards;

(2) Arbitration agreements in non-liner transportation (e.g. in “tramp” bills of lading) are to be excluded from the Convention provided certain conditions are met; and

(3) Contracting States are to be permitted to opt-in or opt-out of the jurisdiction and arbitration chapters at the time of signature, ratification, acceptance or accession.

Jurisdiction

Generally, exclusive jurisdiction clauses are only to be effective if either (i) the clause is agreed after the dispute has arisen or (ii) the clause is contained in a volume contract where the conditions are satisfied. 

Otherwise  Article 69  provides that the plaintiff has the right to institute judicial proceedings under the Convention against the carrier in a competent court in any of the following places:

(a) The domicile of the carrier;

(b) The place of receipt agreed in the contract of carriage;

(c) The place of delivery agreed in the contract of carriage;

(d) The port where the goods are initially loaded onto a ship or the port where the goods are finally discharged from a ship.

In addition the plaintiff may start proceedings “in a competent court or courts designated by agreement between the shipper and the carrier for the purpose of deciding claims against the carrier that may arise under this Convention”. The effect is likely to be that exclusive jurisdiction clauses have to be treated as  non-exclusive.

There are also rules giving the plaintiff the right to choose the forum in proceedings against a maritime performing party.

If a carrier institutes an action seeking a declaration of non-liability that would deprive  a person of its right to select the forum, the carrier must withdraw the action once the defendant has selected a court where the action may be recommenced. But if the defendant appears without contesting jurisdiction, the court has jurisdiction.

There are no provisions relating to forum conveniens or to consolidating a number of actions arising out of the same casualty or incident.

The rules do not apply to provisional or protective measures, including arrest. A court in a State in which a protective or protective measure is taken does not have jurisdiction to determine the case upon the merits unless the requirements of the  chapter are satisfied or an international convention that applies in that State so provides.

There are rules for the recognition and enforcement of decisions of a Court having jurisdiction under the Convention in another Contracting State.

The chapter does not apply to proceedings by the carrier against the shipper or consignee (save as above) or to claims outside the ambit of the draft Convention.

Arbitration

Generally  Article 78 would permit disputes relating to the carriage of goods under the Convention to be referred to arbitration but would provide that  the “place” of the arbitration shall, at the option of the person asserting a claim against the carrier, be either;

(a) the place designated in the arbitration agreement, or

(b) any other place situated in a State where any of the places specified

in Art. 69 (relating to jurisdiction, see above) is located.

The place specified in the arbitration agreement is to be binding only if either (i) the clause is agreed after the dispute has arisen or (ii) the clause is contained in a volume contract where the conditions are satisfied.

There is an exception relating to non-liner transportation; see below.

The concept of  “place” of the arbitration is not defined.  

The underlying intention is that the arbitration agreement itself is to be binding and that cargo claimants are not to be allowed to disregard that agreement by starting legal proceedings in Court;  but, adopting the policy of the Hamburg Rules, are not to be prevented by the clause from choosing the place where the dispute will be decided. The wording was  agreed after consideration by a group of experts which included experts on arbitration.

Art. 78 does not apply to claims by the carrier. It applies only to disputes “relating to the carriage of goods under this Convention”.

Volume Contracts

In the section of this report entitled “Mandatory Law versus Party Autonomy” I discussed the special position of volume contracts and the relative freedom given to parties to such contracts to derogate from the provisions of the draft Convention.

It is consistent with this approach that parties to volume contracts are permitted to agree binding exclusive jurisdiction clauses and also to make arbitration agreements under which the chosen place of arbitration is binding.

As between the parties to the volume contract, the safeguards are as solely that the agreement must be contained in a volume contract that clearly states the names and addresses of the parties and either (i) the agreement must be individually negotiated; or (ii) it must contain a prominent statement that there is an exclusive choice of court agreement or that there is an arbitration agreement, and specify in each case the sections of the contract containing that agreement. An exclusive jurisdiction clause must also “clearly designate the courts of one Contracting State or one or more specific courts of one Contracting State”. 

Where third parties to volume contracts are concerned the conditions are rather more limiting. A person that is not a party to a volume contract is only bound by an excusive choice of court agreement or the designation of the place of arbitration if:

(a) The chosen court or place of arbitration is in one of the places designated in Art. 69 as places where the plaintiff has the right to institute judicial proceedings;

(b)  The agreement must be contained in the contract particulars of a transport document or electronic transport record that evidences the contract of carriage for the goods;

(c)  The third party must be given “timely and adequate notice of the court where the action shall be brought and that the jurisdiction of that court is exclusive” or timely notice of the place of arbitration”; and

(d) Applicable law ( further definition will be required) must recognize that that person may  be bound by the exclusive choice of court agreement or must permit that person to be bound by the arbitration agreement. 

“Tramp Bills of Lading”   

The draft Convention gives effect to a compromise under which, while the place of arbitration specified in an arbitration clause is generally non-binding, arbitration clauses in bills of lading in non-liner transportation, are exempted. This does not oblige Contracting States to enforce  arbitration clauses in non-liner transportation; it simply prevents the clauses from being caught by the  provision of Art 78 that gives the claimant the option of selecting the place of arbitration.

The exemption is contained in Art. 79 which provides;

Nothing in this Convention affects the enforceability of an arbitration agreement in a contract of carriage in non-liner transportation to which this Convention or the provisions of this Convention apply by reason of:

(a) The application of article 7; or

(b)  The parties’ voluntary incorporation of this Convention in a contract of carriage that would not otherwise be subject to this Convention.

[Article 7 provides, inter alia, that the Convention applies “as between the carrier and the consignor, consignee, controlling party or holder that is not an original party to the charterparty or other contract of carriage excluded from the application of this Convention”.]

So far, the effect is to grant exemption to negotiable transport documents in the non-liner trades once they are negotiated to a party which is not the charterer. However, the draft contains conditions:

Notwithstanding paragraph 1 of this article, an arbitration agreement in a transport document or electronic transport record to which this Convention applies by reason of article 7 is subject to this Chapter unless:

(a) The terms of such arbitration agreement are the same as the terms of the arbitration agreement in the charterparty or other contract of carriage excluded from the application of this Convention by reason of article 7; or

(b) Such an arbitration agreement: (i) incorporates by reference the terms of the arbitration agreement contained in the charterparty or other contract of carriage excluded from the application of this Convention by reason of the application of article 7; specifically refers to the arbitration clause; and identifies the parties to and date of the charterparty.

I do not regard these conditions as satisfactory. It is hoped that, in the forthcoming session of the Working Group in October 2007, they may be modified or abandoned.

Generally, the chapters on jurisdiction and arbitration are unsatisfactory but, at least, the concession on arbitration agreements in non-liner transportation should assist in upholding the enforceability of the London arbitration clause in disputes relating to tramp bills of lading. I  regret the negative terms in which the concession is framed. There is nothing to prevent other Contracting States from providing in their own domestic legislation that disputes relating to inward or outward cargoes under tramp bills of lading must be referred to arbitration in their countries. There are precedents for such legislation. 

Opt-In,  Opt-Out 

I do not think that much enthusiasm can be shown for the decision to make the chapters on jurisdiction and arbitration subject to “opt-in” or “opt-out” provisions. They are  examples of a tendency  to adopt solutions that have little merit in themselves, other than making it easier for States to adhere to the Convention.

If the Convention were adopted by other countries and the UK were considering whether to ratify unconditionally or with an opt-out from the jurisdiction and arbitration chapters, it would be important to attempt to assess what difference it would make if it opted-out. If it did, UK Courts would be entirely free to enforce UK jurisdiction and arbitration clauses but would not be entitled to intervene if other Contracting States applied the Convention with the result that they did not enforce those clauses. If the UK ratified unconditionally, UK Courts would likewise apply the Convention and, where required by it to do so, would disregard such clauses or treat them as modified.

Overall Conclusion   

I am not well qualified to predict what will be the future of this project and I do not wish to speculate. I will only say that, from my perspective, there is so much more work to be done on the draft if it is to be valued by future generations of shipping lawyers, that I do not see much prospect that the draft can properly be completed in time for it to be adopted by the UNCITRAL Commission in June to July 2008.

Note:  Those interested in the history of the project in UNCITRAL and the CMI before 2002 should refer to Mr Stuart Beare’s useful summary in [2002] LMCLQ 304.
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